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CHAPTER I

The Kenyan Medico-
Legal System
Part I — Foundations of Law Every Surgeon Must Know



Why Every Surgeon Must 
Understand Medical Law

Rising Litigation

KMPDC complaints have increased year-on-year since 2015 — the trend 

is structural, not cyclical.

Career-Ending Consequences

A single negligence judgment can end a career, bankrupt a hospital, and 

attract criminal prosecution simultaneously.

Professional Competence

Understanding the law is not defensive medicine — it is a core dimension 

of professional competence in 2024.



Sources of Medical Law in Kenya

Constitutional

Article 43 — right to the highest attainable standard of health; Article 26 — right to 

life.

Statutory

Medical Practitioners and Dentists Act (Cap 253); Health Act 2017; Mental Health 

Act.

Common Law & Regulatory

Tort of negligence; contract; criminal liability; KMPDC Code of Professional 

Conduct and Ethics (7th ed, 2026).



The Standard of Care —The Bolam Principle

Bolam v Friern HMC [1957]

A doctor is not negligent if he acts in accordance with a practice accepted as proper 

by a responsible body of medical opinion.

Adopted in Kenyan courts as the baseline standard for surgical practice across all 

specialties.

Courtroom Pearl: "Responsible body" does not mean the majority — a 

minority practice can satisfy Bolam if it is logical and defensible.



Bolam Refined —The Bolitho Qualification

The Rule

Bolitho v City & Hackney HA 

[1998]: The court may reject expert 

opinion that is not capable of 

withstanding logical analysis.

The Implication

Judges are not bound to accept 

expert evidence simply because it is 

uncontested. Logic matters.

Practical Lesson

Your expert must explain why the 

practice is defensible — not merely 

assert that colleagues would have 

done the same.



Informed Consent —The 
Montgomery Revolution

1

The Rule Changed

Montgomery v Lanarkshire [2015]

replaced Bolam for consent — the 

test is what the patient would 

consider material, not what doctors 

customarily disclose.

2

The Disclosure Obligation

Surgeons must disclose all risks a 

reasonable patient in that person's 

position would want to know.

3

Kenyan Application

Courts increasingly apply Montgomery reasoning. Document every consent 

discussion in specific, individualised detail.



Causation —The "But For" Test

The Core Rule
The claimant must prove that but for the defendant's negligence, the harm would not have occurred.

Chester v Afshar [2004]
Modified causation in consent cases — failure to warn of a risk is actionable even if surgery would have proceeded, if the patient 
would have deferred.

Burden of Proof
Balance of probabilities (>50%) — the claimant bears this burden throughout the proceedings.



CHAPTER II

Medical Negligence: 
The Four Elements
Part II — Proving and Defending a Negligence Claim



The Four-Part Test for Negligence

Duty of Care

Arises automatically when a surgeon-patient relationship is 

established.

Breach

Failure to meet the standard of a reasonably competent 

surgeon in that specialty.

Causation

The breach must have caused the harm complained of.

Damage

Actual harm — physical, psychological, or financial — must 

be proved.



Hospital Liability and Vicarious 
Liability
Hospitals are vicariously liable for the negligence of employed staff — including 

employed surgeons and nurses.

Non-Delegable Duty

A hospital owes a personal duty to provide a safe system of care — it cannot 

escape liability by delegating to an independent contractor (Woodland v Swimming 

Teachers Association [2013]).

Kenyan Precedent

Kenyan courts have held public hospitals liable for systemic failures in staffing, 

equipment, and supervision — not merely for individual clinical errors.



Rogers v Whitaker —Patient-Centred Consent

The Facts

Rogers v Whitaker [1992] 

(Australia): A 1-in-14,000 risk of 

sympathetic ophthalmia was 

material because this patient had 

specifically asked about risks to her 

good eye.

East African Influence

Adopted persuasively in East 

African courts — individual patient 

concerns elevate the disclosure 

obligation beyond standard 

practice.

Never Do This

Do not rely on a printed consent 

form as a substitute for a 

documented, individualised 

conversation with the patient.



CHAPTER III

KMPDC Disciplinary 
Proceedings
Part III — The Regulatory Process, Your Rights, and the Consequences



The KMPDC Disciplinary Framework

Legal Basis
Governed by the Medical Practitioners and Dentists Act (Cap 253) and the Inquiry and Disciplinary Proceedings Rules 2022.

Powers of the DEC
The Disciplinary and Ethics Committee has power to summon witnesses, compel production of documents, and impose a full 
range of sanctions.

Key Distinction
Professional discipline is separate from civil liability — a surgeon may be acquitted in court but still face erasure from the register.



KMPDC Sanctions and Consequences

1
Reprimand

Formal censure — remains on record.

2
Conditions on Practice

Supervision requirements, restricted procedures, mandatory retraining.

3
Suspension

Temporary removal from the register — fixed period.

4
Erasure

The professional equivalent of dismissal — ends the right to practise in 

Kenya.

Appeals lie to the High Court. Cooperation with KMPDC investigations is not an admission of liability in civil proceedings.



CHAPTER IV

The Patient 
Complaint Journey
Part IV — From Dissatisfaction to the Courtroom



From Complaint to Courtroom —The Full Pathway

Stage 1
Hospital complaint and 
internal investigation

Stage 3
High Court civil suit 

with expert evidence 
and judgment

Stage 2
KMPDC complaint, 
expert opinion and 

hearing

Most claims are resolved at Stage 1 or 2 — early, honest communication is the most effective and cost-efficient intervention available to any surgeon.



CHAPTER V

The 20 Most 
Common Surgical 
Claims
Part V — Clinical Scenarios, Legal Principles, and Risk Reduction



Wrong-Site Surgery

Clinical Scenario

Right inguinal hernia repair performed on the left side.

Legal Issue

Res ipsa loquitur — the thing speaks for itself; negligence is presumed without further 

proof of error.

Standard of Care

WHO Surgical Safety Checklist sign-in, time-out, and sign-out are mandatory at every 

operation.

Risk Reduction

Mark the operative site with the patient awake and consenting. Document the time-out 

in the operative note — not merely on the checklist.



Retained Swabs and Instruments

Legal Standard

Courts apply res ipsa loquitur. Strict liability principles apply 

in many jurisdictions.

Standard of Care

Documented swab and instrument counts before closure —

WHO Checklist sign-out is mandatory.

Indefensible Position

A single discrepant count not resolved by X-ray before 

closure cannot be defended before any court.

Never Do This

Never close a body cavity with an unresolved count 

discrepancy — for any reason.



Bile Duct Injuries

The Numbers

Incidence: 0.3–0.5% in laparoscopic cholecystectomy — the commonest serious 

complication in upper GI surgery.

Legal Issue

Was the injury caused by a failure to achieve the Critical View of Safety (CVS)? This 

is the central question in every bile duct claim.

Standard of Care

CVS must be documented and photographed intraoperatively. Convert to open if 

anatomy is unclear — this decision is never negligent.

Courtroom Pearl: An intraoperative photograph of CVS is the single most 

powerful piece of evidence in a bile duct injury claim.



Delayed Laparotomy and Missed Bowel Injury

The Scenario

Patient deteriorates post-operatively; peritonitis develops; 

laparotomy delayed 18 hours after clinical signs are 

documented.

Legal Issue

Failure to recognise and act on clinical deterioration —

both breach of duty and causation are readily established 

by the claimant.

Standard of Care

Early Warning Score (EWS) triggers mandatory senior 

review within defined timeframes. The trigger threshold 

and response must both be documented.

Risk Reduction

Document every review, every EWS reading, and every 

clinical decision — with the time and grade of the 

reviewing clinician.



Anastomotic Leak
The Legal Question

Was the leak caused by a technical error, or was it a recognised complication that 

was managed appropriately and promptly?

Standard of Care

Consent must include the specific leak rate for the procedure. Post-operative 

monitoring must be documented with clinical parameters and decision points.

Expert Opinion Trend

Delayed recognition of a leak (>48 hours of documented clinical signs) is more

likely to attract liability than the leak itself. Recognition and response are what 

courts scrutinise.



Delayed Cancer Diagnosis

Clinical Scenario

Colorectal cancer missed on colonoscopy; diagnosed 14 

months later at Stage IV.

Legal Theory

Loss of a chance — even if cure was not certain, the delay 

reduced the statistical probability of survival.

Standard of Care

Any suspicious lesion must be biopsied and results followed 

up. A safety-net system must be documented explicitly in 

the patient record.

Risk Reduction

Never discharge a patient with an outstanding result —

document the follow-up plan, responsibility, and timeframe 

explicitly.



Compartment Syndrome and Missed Vascular Injury

Legal Issue
Failure to diagnose — courts apply the reasonable surgeon standard to the speed of recognition and intervention.

Standard of Care
The 6 Ps must be documented at every limb review. Compartment pressure measurement is mandatory when clinical signs are 
equivocal.

Courtroom Pearl: A fasciotomy performed 6 hours after onset is defensible. One performed 24 hours after documented 
signs is not.



Consent Failures —The Highest-Risk Area
1

The Montgomery Test
Disclose all risks a reasonable patient in this person's position would want to know — plus any risk the 
patient has specifically asked about.

2

Common Errors
Generic consent forms; no documentation of the discussion; consent taken by a junior not involved in the 
operation.

3

Never Do This
Do not obtain consent in the anaesthetic room immediately before induction — courts will not accept this as 
voluntary or fully informed.

4

Documentation
Record the risks discussed, the patient's questions, and the time and place of the consent conversation.



Failure to Refer and Delayed Imaging

Legal Issue

A surgeon who retains a patient beyond their competence, or delays investigation 

without clinical justification, breaches the duty of care owed to that patient.

Standard of Care

If a diagnosis is outside your expertise, refer promptly and document the referral —

including the clinical question, urgency, and expected timeframe.

Risk Reduction

A documented referral letter with a clear clinical question protects both the referring 

and the receiving surgeon when the outcome is poor.



CHAPTER VI

Documentation: 
Your Best Defence
Part VI — Court-Ready Records in Everyday Practice



The Golden Rules of Surgical Documentation

If it is not written, it did not happen

Courts treat undocumented care as care not given. The 

absence of a note is evidence of absence of the act.

Every entry needs five elements

Date, time, designation, legible signature, and bleep or 

contact number — without exception.

Corrections: single-line only

Alterations must be a single-line strikethrough with date, 

time, and initials. Never obliterate an entry — it implies 

concealment.

Retrospective additions destroy credibility

A note inserted after a complaint — even if accurate —

will be forensically identified and will undermine your 

entire defence.



The Gold-Standard Operative Note

Mandatory Content

• Date and time; surgeon, assistant, and anaesthetist names

• Procedure performed; indication; intraoperative findings

• Technique used; swab and instrument count result

• Complications encountered; post-operative instructions

• Drain type, position, output at insertion, removal instructions

WHO Checklist

Sign-in, time-out, and sign-out must be documented — not merely ticked. A ticked box 

without narrative is not evidence of compliance.

Never dictate an operative note 48 hours after surgery without noting the 

delay — courts will question every detail.



Consent Documentation —Court-Ready Standard

Core Requirements

Record: procedure, indication, material risks discussed by 

name, alternatives offered, patient's questions, and the 

patient's decision.

Capacity and Voluntariness

Note explicitly that the patient had capacity and that the 

decision was voluntary and fully informed.

High-Risk Procedures

A supplementary consent note in the patient's own words 

— captured in the medical record — is the most powerful 

evidence available at trial.

Example Entry

"Discussed 0.5% risk of bile duct injury, 1% risk of 

conversion to open, and risk of retained stone. Patient 

asked specifically about recovery time. Consent signed at 

14:30 on [date]."



Complication and Disclosure Documentation

Timing Is Everything

Document every complication at the time it is recognised — not retrospectively. 

Retrospective entries invite forensic scrutiny.

Disclosure Conversation

Record what was said, who was present, and the patient's response — with the date, 

time, and your designation.

Incident Reports

Filing an incident report is not an admission of negligence — it is a professional and 

regulatory obligation that demonstrates a culture of safety.

Death Summaries

Must be accurate, complete, and signed. They are frequently the first document a 

claimant's lawyer reads.



CHAPTER VII

Courtroom Medicine
Part VII — Being Sued, Giving Evidence, and Understanding Damages



Being Sued —The First 72 Hours

Protect the Records

Do not alter, add to, or remove any clinical records — this is 

a criminal offence and will catastrophically destroy your 

defence.

Notify Immediately

Contact your medical defence organisation or professional 

indemnity insurer within 24 hours — delay compromises 

cover.

Maintain Silence

Do not discuss the case with colleagues, on social media, 

or with the patient without explicit legal advice.

Communication Reduces Risk

A surgeon who contacts the patient promptly, honestly, and 

compassionately is statistically less likely to face litigation.



The Expert Witness —Role and Obligations

Duty to the Court

The expert's duty is to the court, not to the party instructing them. This is 

simultaneously a legal and ethical obligation.

Expert Report Requirements

Must set out: the expert's qualifications, documents reviewed, the opinion, and the 

reasoning — clearly and without advocacy.

Kenyan Courts

Apply the same principles as English courts — an expert who advocates rather than 

advises will be discredited and their evidence may be rejected entirely.

Courtroom Pearl: Concede what is concedable — a credible expert is one 

who acknowledges the limits of their own opinion.



Giving Evidence — Surviving Cross-Examination

Listen before answering

Hear the full question before you begin to respond. Do 

not anticipate the direction of counsel's argument.

Answer only what is asked

Do not volunteer information beyond the question. Every 

additional word is an opportunity for cross-examination.

"I don't know" is complete

"I don't know" is a complete and credible answer. 

Speculation is invariably more damaging than 

acknowledged uncertainty.

Refer to your records

You are entitled to refresh your memory from 

contemporaneous notes — use them. Address your 

answers to the judge, not to counsel.

Never do this: Do not argue with counsel — it signals defensiveness and undermines credibility with the judge.



Professional Indemnity —What Every Surgeon Must Know

A Professional Obligation
Indemnity is mandated under the KMPDC Code — practising without cover is itself a disciplinary offence, independent of any 
clinical incident.

Claims-Made vs Occurrence-Based
A claims-made policy requires renewal even after retirement to cover historic claims. An occurrence-based policy covers any 
incident during the policy period regardless of when the claim is made.

Exclusions
Indemnity does not cover criminal liability, deliberate harm, or fraud — regardless of policy wording.



Damages —How Courts Calculate Compensation

General Damages

Pain, suffering, and loss of amenity — assessed by 

reference to Kenyan judicial guidelines and comparable 

reported awards.

Special Damages

Quantified, evidenced losses: past and future medical 

expenses, lost earnings, and the cost of ongoing care.

Multiplier/Multiplicand Method

Annual loss × years of loss, discounted for accelerated 

receipt. Used for all future loss calculations.

Practical Lesson

A well-documented rehabilitation plan can significantly 

reduce the quantum of damages awarded against a 

defendant surgeon or hospital.



CHAPTER VIII

Landmark Kenyan 
Cases
Part VIII — How Kenyan Courts Have Shaped the Medico-Legal Landscape



How Kenyan Courts Approach Medical Negligence

Standard of Care

Kenyan courts apply the Bolam/Bolitho standard as persuasive common law authority 

— with increasing willingness to scrutinise the logic behind expert opinions.

Consent

Montgomery is increasingly cited in consent cases before the High Court and Court of 

Appeal. Patient-centred arguments are gaining traction.

Systemic Liability

Courts have held both public and private hospitals liable for systemic failures — not 

merely for individual surgeon error. A surgeon is not protected by a broken system.

Practical Lesson: Kenyan jurisprudence is developing rapidly — reliance on 

1990s standards of practice is a significant exposure.



Case Analysis Framework

Facts

What happened clinically? Establish the 

sequence of events and the key decision 

points.

Issue

What legal question did the court have to 

decide? Identify the specific element of 

negligence in dispute.

Law

Which principles and authorities were 

applied? Map the case to the four-part 

negligence test.

Reasoning

How did the court analyse the evidence? What weight was given 

to expert testimony?

Decision & Lesson

What was the outcome — and what must every surgeon take 

from this case into daily practice?



CHAPTER IX

International 
Comparisons
Part IX — How Kenya's Medico-Legal System Relates to Global Standards



Why Kenyan Courts Cite Foreign Authorities

Common Law Heritage

Kenya's legal system means English, Australian, South African, and Canadian decisions are 

persuasive (not binding) in the High Court — judges are receptive to well-argued foreign 

precedent.

Key Persuasive Cases

• Bolam (UK) — standard of care

• Bolitho (UK) — logical scrutiny of experts

• Montgomery (UK) — patient-centred consent

• Rogers v Whitaker (Australia) — individual patient concerns

• Canterbury v Spence (USA) — reasonable patient standard

• Chester v Afshar (UK) — modified causation

Resource-Constrained Comparators

Singapore and South Africa provide instructive comparators for healthcare systems 

operating under resource constraints similar to Kenya's.



Comparative Consent Standards

🇬🇧UK —Montgomery

Patient-centred: what would this patient want to know? 

Subjective patient perspective is determinative.

🇦🇺Australia —Rogers v Whitaker

Patient-centred: adopted before Montgomery. Individual 

patient concerns drive disclosure.

🇺🇸USA —Canterbury v Spence

Reasonable patient standard: what would a hypothetical 

reasonable patient want to know? The dominant US 

approach.

🇿🇦South Africa & 🇰🇪Kenya

South Africa: hybrid — reasonable doctor modified by 

patient-specific concerns. Kenya: transitioning from Bolam to 

Montgomery — courts are receptive to patient-centred 

arguments.



CHAPTER X

Risk Reduction 
Toolkit
Part X — Positive Professional Habits That Prevent Litigation



The Surgeon's Litigation Survival Guide —Core 
Principles

Communication Is the Variable

Litigation follows poor communication more reliably than it follows poor outcomes. 

Patients sue surgeons they do not trust, not surgeons who make mistakes.

The Three Non-Negotiables

• Document everything — contemporaneously and completely

• Disclose early — honesty after a complication is protective

• Never alter records — not even to correct a genuine error without notation

The Fundamental Truth

A surgeon who is honest with a patient after a complication is rarely sued. One who is 

evasive almost always is.



100 Habits —The Top 10 That Prevent Litigation

1 Informed consent for every procedure

Obtain and document informed consent for every procedure, however minor — "routine" is not a defence.

2 Complete the WHO Checklist at every operation

Sign-in, time-out, and sign-out — documented in the operative note, not merely ticked on the form.

3 Contemporaneous operative note

Write the operative note before leaving the operating theatre — not the following morning.

4 Document every post-operative review

Time, clinical findings, and plan — with grade of reviewer. Undocumented reviews are invisible to a court.

5 No outstanding results at discharge

Never discharge a patient with an outstanding investigation result without a documented, named follow-up plan.



100 Habits —Communication and Disclosure

Speak to the Patient 
Personally

After every complication, 

speak to the patient and family 

yourself — do not delegate 

this to a junior doctor.

Express Regret Freely

"I am sorry this has happened" 

— an expression of regret is 

not an admission of liability. 

Silence is far more damaging.

Shared Recovery 
Planning

Involve the patient in the 

recovery plan after a 

complication — shared 

decision-making demonstrably 

reduces litigation risk.

File Every Incident 
Report

Report every significant 

adverse event — it 

demonstrates a culture of 

safety, not guilt. Failure to 

report is itself a disciplinary 

risk.



100 Habits —Documentation Checklist

Your Court-Ready Documentation Standard

Every note: date, time, designation, legible signature

Consent: risks named, questions answered, decision documented

Operative note: completed before leaving theatre

Complications: documented at recognition, not retrospectively

Referrals: written, with clinical question and urgency stated

Results: followed up and outcome recorded in the notes

Apply this checklist to every patient encounter. It takes 90 seconds and 

can prevent years of litigation.



The Medico-Legal Mindset —A 
Closing Framework

🛡Prevent
Good surgery, good communication, and good documentation prevent the vast majority of 

claims — before they arise.

📚Prepare
Know the law, maintain indemnity, keep your CPD current, and understand the regulatory 

framework governing your practice.

🗣Respond
When things go wrong — disclose early, document accurately, and seek legal advice 

promptly. The first 72 hours define the trajectory.

🔄Reflect
Every adverse outcome is an opportunity to improve systems, not merely to assign blame. 

The surgeon who reflects is the surgeon who improves.


